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THE MASSACHUSETTS CONSTITUTION 


AND THE 


CONSTITUTIONAL CONVENTIONS. 


Mr. President and Members of the Massachusetts Bar 
Association: 

In April last the legislature passed an Act “To Ascer- 
tain and Carry Out the Will of the People Relative to the 
Calling and Holding of a Constitutional Convention,” which 
doubtless was the reason that led your committee to assign 
to me, as the subject for my address to-day, the Massachu- 
setts Constitution and Constitutional Conventions. 

In the discussion of that subject it is material and impor- 
tant to consider briefly, not only the political and economic 
conditions which led to the early conventions and the adop- 
tion of the Massachusetts Cénstitution, but also the changes 
in that original Constitution of 1730 which the changing 
conditions of more than a century have produced. 

Prior to the American Revolution and in some respects 
until the adoption of the Massachusetts Constitution of 
1780, the Great Charter of William and Mary determined 
the form of government of the Province of Massachusetts 
Bay, which included the original colonies of Plymouth and 
the Bay. At the beginning of the Revolution the Province 
was a homogeneous community of some three hundred 
thousand inhabitants, mainly of English stock, and Prot- 
estant in their religious belief; its leaders familiar with the 
laws, customs, history, and traditions of the proud race 
from which they sprung. The occupations of the people 
were principally agriculture, navigation, and fishing, and 
their political unit the little town. 

From the small beginnings on the shores of Plymouth and 
Massachusetts Bays, there had developed a prosperous prov- 
ince, no longer exposed to the perils of French and Indian 
wars, and loyal to the English Crown from which its charter 
and frame of government had come. The Colony of Plym- 
outh and the Colony of the Governor and Company of 








the Massachusetts Bay in New England, found their frame 
of government in the provisions of their Patents and 
Charter, which gave to the people of the two colonies the 
right of self-government. 

The Council established at Plymouth in the County of 
Devon, for the planting, ruling, ordering, and governing of 
New England in America, had given in 1621 to the Plym- 
outh Colonists not merely the title to lands in certain well- 
defined territorial limits, but also full and explicit authority 
“to establish such laws and ordinances as are for their bet- 
ter government, and the same by such officer or officers as 
' they shall by most voices elect and choose to put in execu- 
tion.” While the First Royal Charter of Massachusetts of 
March 4/14, 1628/9, provided for the annual election of the 
governor, deputy governor, and all other officers by the 
greater part of the Company for the time being then and 
there present, and declared that in their general courts it 
shall be lawful “from time to time to make, ordain, and 
establish all manner of wholesome and reasonable orders, 
laws, statutes, and ordinances, directions and instructions, 
not contrary to the laws of this our Realm of England.” 

The Plymouth Patents remained unchanged until the 
Great Charter of William and Mary in 1691, while the 
Royal Charter of Massachusetts Bay remained in force until 
1684, when it was annulled by writ of quo warranto. The 
Charter of the Province of Massachusetts Bay in New Eng- 
land in 1691, after reciting the earlier patents and charter 
and noting the fact that the plantation thereby created had 
become very populous, and that in 1684, in the Court of 
Chancery, a judgment was given that the Letters Patent 
granted by Charles the First should be cancelled and 
vacated, then declared that the Colony of Massachusetts Bay 
in New England and the Colony of New Plymouth in New 
England, together with the Province of Maine and the terri- 
tory called Acadia, or Nova Scotia, should be united into 
one real province by the name of the Province of Massachu- 
setts Bay, and provided for the appointment by the Crown 
of a governor, lieutenant governor, and secretary for the 
election of representatives from the towns to the Great and 
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General Court or Assembly, and for the election by such 
Assembly of eight and twenty councillors or assistants. 

By the terms of the Charter the qualification of the 
electors were an estate of freehold in land to the value of 
forty shillings per annum at the least, or other estate to the 
value of forty pounds sterling, that all persons born in 
New England were to have the privileges of natural sub- 
jects of England, and that liberty of conscience be allowed 
in the worship of God to all Christians, except Papists, 
inhabiting, or which shall inhabit or be resident, within our 
said Province or Territory. 

While in many respects the powers and rights granted 
were more defined and detailed than in those charters and 
patents which had preceded it, the Provincial Charter 
deprived the inhabitants of the Province of the privilege 
which from the beginning they had exercised, namely, the 
election of their governor, and gave to the governor 
appointed by the Crown a negative voice in all elections 
and acts of government, and required that all laws enacted 
by the General Court should be sent to England for the 
royal approval. 

The Royal Charter continued in force to some extent 
until after the beginning of the Revolution. Its authority 
was first formally overthrown by the resolution of the 
Continental Congress of May 15, 1776, declaring that the 
exercise of every kind of authority under the Crown should 
be suppressed, and that all of the powers of government 
should be exerted under the authority of the people of the 
colonies. 

On the 4th of July, 1776, Independence was declared 
and in the September following the Massachusetts Assembly 
voted to take steps towards the framing of a form of govern- 
ment. But the 17th of June, 1774, is the real date of 
practical and actual independence in Massachusetts. It was 
the first day of its own government on its own soil. 

The General Court assembled at Salem on June 17, 1774, 
in accordance with the formal precept of the last royal 
governor, General Gage. Sitting behind locked doors, 
while the decree providing for its dissolution was read out- 
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side, the Court declared that the Provincial House of Repre- 
sentatives should take the place of the General Court, which 
was never again to be convened under the provisions of the 
Royal Charter. 

The Provincial Assembly, acting under the advice of 
General Warren, sought the opinion of the Congress at 
Philadelphia as to the best method of exercising the powers 
of civil government. And in May, 1775, that Congress 
advised that the office of governor should be treated as 
vacant, and that the executive power should be entrusted to 
the Council until such time as a governor of His Majesty’s 
appointment would consent to govern according to its 
charter. The Congress recommended the Assembly to call 
a full and free representation of the people and to establish 
a suitable form of government during the maintenance of 
the present dispute, if upon consultation it should seem 
necessary. 

As has been well stated, the history of self-government 
in this Commonwealth thus starts with the fact that its 
people for the space of a whole year were without any 
‘direction beyond that of this Provincial Assembly and of 
the Committee of Safety, and that all the while, without 
any regular executive and in the presence of hostile arms, 
they maintained civil order and brought no scandal on 
liberty or justice. 

A year later, in April, 1776, the resolve was passed to 
alter the style of writs and other legal processes and sub- 
stitute for George the Third in these papers the name of 
“The People and Government of Massachusetts,” and in 
dating all official papers to omit the particular year of the 
King and give only the year of our Lord. 

In May, 1777, the General Court was convened and a 
committee was appointed for the purpose of preparing a 
constitution. That committee reported a draft of the con- 
stitution which after lengthy consideration was approved 
by the Council and Assembly, and then submitted to the 
people. 

When the vote on this first constitution was taken it was 
defeated by an overwhelming majority. The returns 
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reported on March 4, 1778, were 10,000 against the con- 
stitution and 2,000 in its favor, and one hundred and twenty 
towns made no returns, Boston and other towns voting 
unanimously against it. It was a fortunate decision, for 
this constitution was materially different from the later 
constitution of 1780, with its clear and exact provisions 
defining the limitations of the departmental powers into 
which the government was divided. Under its provisions 
the governor and lieutenant governor were to have “a seat 
and a voice” in the Senate. The senators for each district 
were to be chosen by the vote of all the qualified electors 
in the State. All persons not of the Protestant faith were 
made ineligible to any executive, legislative, or judicial 
office. There was also lacking that clear expression of the 
fundamental rights of the people which in those years the 
great majority of the voters regarded as clearly indispen- 
sable to any frame of government. But the material factor 
which defeated the constitution was the widespread belief 
that the only convention which could stand for all the 
people and best define its rights and determine its form of 
government, was a convention consisting of delegates to 
whom the powers of the people were delegated for the sole 
purpose of framing a constitution, and not a body of rep- 
resentatives entrusted at the same time with other duties. 

As the days passed it became more and more apparent 
that there was no adequate government to meet the difficult 
and changing conditions of the time. Continental con- 
gresses, provincial assemblies, committees of correspondence 
and safety, and boards of selectmen lacked the power and 
authority to meet the pressing problems of the day and 
secure or maintain a well-ordered government. The echoes 
of the guns of Lexington and Concord and Bunker Hill had 
died away ; the Royal troops had evacuated Boston, never 
to return on hostile errand bent; Arnold’s Expedition to 
Quebec had failed, but Saratoga had been won; and Bur- 
goyne’s captured troops quartered on Fisher Hill and Pros- 
pect Hill. ‘This was the turning point of the Revolution in 
America and the tide of war had ebbed far South from the 
boundary lines of the Province of Massachusetts Bay. On 








February 6, 1778, the Treaty of Commerce and Alliance 
with France was signed and the arrival of the French fleet 
gave new confidence in the successful issue of the Revolu- 
tionary conflict. 

The General Court, by a resolve passed February 20, 
1779, directed the selectmen of the towns to cause the 
inhabitants to consider and determine two questions: First, 
whether they chose at this time to have a new constitution 
or frame of government made, and Second, whether they 
would empower their representatives for the next year to 
vote for the calling of a State convention for the sole pur- 
pose of forming a new constitution in case the first question 
was answered affirmatively. By large majorities the voters 
agreed to both propositions. 

On the 17th of June, 1779, the General Court provided 
for the election of delegates to meet in convention on the 
first of the following September, and on that September day 
there gathered in the meeting house in Cambridge a conven- 
tion of delegates of the people, fully representing the wis- 
dom and the patriotism of Massachusetts. There was John 
Adams, later to be the Vice-President under Washington 
and the second President of that new Republic still in the 
future; and there sat Samuel Adams, foremost of all the 
Patriot Party in the early days of the Revolutionary period, 
and later to serve that Commonwealth, whose charter he 
helped to frame, as its governor for three years. Here were 
John Hancock, President of the Congress of Independence, 
first signer of the Declaration, first governor of the Com- 
monwealth ; James Bowdoin, President of the Convention, 
and from 1785 to 1787 governor of Massachusetts; James 
Sullivan, later governor and judge; and William Cushing 
from Scituate, Nathaniel P. Sargent from Haverhill, David 
Sewall from York, Increase Sumner from Roxbury, and 
Theophilus Parsons from Newburyport, later to be chief 
justices and associate justices of the Supreme Judicial Court 
of Massachusetts. 

From the western counties came delegates honored and 
beloved, like Col. Jonathan Smith of Lanesboro, whose 
character and services were admirably portrayed in Herbert 
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Parker’s address at the memorial exercises at Lanesboro a 
few years ago, Caleb Strong of Northampton, subsequently 
a member of the convention which framed the Constitution 
of the United States and for eleven years governor of the 
Commonwealth, Levi Lincoln of Worcester, later lieuten- . 
ant governor of Massachusetts and Attorney General of the 
United States. They had read the views of Berkshire pre- 
sented by men not lawyers, but who knew the strong founda- 
tions on which to base the Constitution of Massachusetts and 
who had earlier submitted this clear statement of the dis- 
tinctions between the fundamental constitution and general 
legislation, unusual at that time and important to-day : 


“The fundamental constitution is the basis and 
groundwork of legislation and ascertains the rights, 
franchises, immunities and liberties of the people, 
how and how often officers, civil and military, shall be 
elected by the people, and circumscribing and defining 
the powers of the rulers, and so affording a sacred 
barrier against tyranny and despotism. . . . Leg- 
islation stands on this foundation and enacts laws 
agreeably to it.” (Pittsfield letter of 1778.) 


And we like to recall here to-day that it was the voice of 
Berkshire, speaking through the Rev. Thomas Allen, that 
demanded that a constitution should be framed that there 
might be a government of laws, and not of men. 

From all the scattered towns from Berkshire to the sea 
there came a body of men, who in their own communities 
were recognized as men of independence and judgment, 
capable of wisely meeting the great problems which con- 
fronted them, loyal to the principles of liberty, —“ All 
these were honored in their generations and were the glory 
of their times.” 

Mr. Robert C. Winthrop once said of that convention 
that it contained “As great a number of men of learning, 
talents, and patriotism as had ever been convened here at 
any earlier period.” To which Governor Bullock added 
the statement that “It has never since been equalled by any 
public body in this State, unless possibly by the next 
convention which met in 1820.” 








8 


By a vote of two hundred and fifty out of the whole 
number of two hundred and fifty-one delegates who were 
present on September 3d, it was resolved that the conven- 
tion prepare a Declaration of Rights of the people of the 
Massachusetts Bay. A committee of thirty-one, which 
included four members at large, was appointed to frame the 
constitution of government and declaration of rights, and 
then the convention adjourned to the 28th day of October. 
The duty of preparing the declaration of rights was 
entrusted by the committee of thirty-one to John Adams 
alone, and the duty of preparing the constitution or frame 
of government was given to a sub-committee, consisting of 
James Bowdoin, Samuel Adams, and John Adams, and this 
committee assigned to John Adams the duty of preparing 
the draft of the frame of government. It was a grave and 
responsible task, but for its successful execution it is pro- 
bable there was no member of the convention so well 
qualified as John Adams. His counsel had been sought by 
delegates from three States, North Carolina, Virginia, and 
New Jersey, in framing their constitutions and bills of 
rights, and “To each of these delegates he furnished for- 
mulas of State government, and when he came to the front 
in the preparation of a constitution for his own State, his 
mind was already stored for the emergency.” 

It is apparent from the debates in the convention, that as 
might be expected, some changes were made by the com- 
mittee and the convention, but if one will take the trouble 
to compare the draft of the constitution which Mr. Adams 
first made with the constitution as adopted, he will be 
impressed, I think, with the conclusion that Mr. Adams was 
fairly justified in writing twenty-seven years afterwards to 
Mrs. Warren, wife of James Warren and sister of James 
Otis, and the author of “ The History of the Rise, Progress, 
and Termination of the American Revolution,” —“ I made 
a constitution for Massachusetts which finally made the 
Constitution of the United States.” (M.H.S. Coll. 5th 
Ser., Vol. 4, p. 377.) 

The material respects in which the original draft of the 
constitution, presented by the committee to the convention, 
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differs from the constitution as finally adopted and approved 
by the voters are, in substance, these — 

The Third Article of the original draft of the Declaration 
of Rights, prepared by the committee, provided that the 
legislature shall, from time to time, authorize and require 
the several towns and parishes to make suitable provision 
for the support and maintenance of public teachers of piety, 
religion, and morality. The Third Article as finally 
accepted was more elaborate than in the original draft and 
imposed the duty upon the several towns, parishes, pre- 
cincts, and other bodies politic or religious societies “to 
make suitable provision at their own expense for the insti- 
tution of the public worship of God and for the support and 
maintenance of public PROTESTANT teachers of piety, relig- 
ion, and morality, in all cases where such provision shall 
not be made voluntarily.” Mr. Adams, in his letter to 
Judge Williamson in February, 1812, says: 


“The article respecting religion was the only article 
which I omitted to draw. I could not satisfy my own 
judgment with any article that I thought would be 
acceptable, and further (I thought) that some of the 
clergy or older or graver persons than myself would be 
more likely to hit the taste of the public.” 


It is not surprising as we look back upon it after the lapse 
of more than a century, that that article resulted in legisla- 
tion which now seems unreasonable and intolerant, and in 
litigation which led to results harsh and burdensome. 
While the strict enforcement of the terms of the article was 
modified materially as the years passed, and men became 
more liberal, yet the criticism that Massachusetts was narrow 
and intolerant could not be fully answered until the adop- 
tion of the present Eleventh Article of Amendment, in 
1833, more than fifty years later. 

The provision in the Tenth Article of the Declaration 
that “ Whenever the public exigencies require that the prop- 
erty of any individual shall be appropriated to public uses, 
he shall receive a reasonable compensation therefor,” was 
added by the convention. 
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As to the frame of government, the fundamental idea and 
general scheme remained substantially the same in the 
original report and in the constitution as adopted, the one 
material difference being that the oaths and subscriptions 
required of the persons chosen as governor, lieutenant 
governor, and councillors, senators or representatives, and 
persons appointed or commissioned to either judicial, 
executive, military, or other office under the governor, are 
much more elaborate and stringent in the constitution, as 
adopted, than in the original draft. 

In the address of the convention submitting the con- 
stitution to the people, prepared by James Bowdoin, its 
president, in the name and pursuant to a resolution of the 
convention, this interesting statement appeared — 


“In the Third Article of the Declaration of Rights 
we have, with as much precision as we were capable 
of, provided for the free exercise of the rights of con- 
science. We are very sensible that our constituents 
hold these rights infinitely more valuable than all 
others.” 


But while recognizing the rights of conscience and provid- 
ing that “no subject shall be hurt, molested, or restrained 
in his person, liberty, or estate, for worshipping God in the 
manner and season most agreeable to the dictates of his 
own conscience” (Second Article), the address further 
explained the position of the members of the convention, 
in regard to the requirements of the subscriptions and oaths 
above referred to, in the following language : 


“Your delegates did not concede themselves to be 
vested with power to set up one denomination of 
Christians above another, for religion must at all times 
be a matter between God and individuals. But we 
have, nevertheless, found ourselves obliged by a 
Solemn Test to provide for the exclusion of those 
other voters who will not disclaim those principles of 
spiritual jurisdiction which Roman Catholics in some 
countries have held and which are subversive of a free 
government, established by the people.” 
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The Sixth Chapter of the frame of government (Article 
6) illustrates the sound judgment of the convention and the 
respect for the ancient laws, in providing that — 


“ All the laws which have heretofore been adopted, 
used, and approved in the Province, Colony, or State 
of Massachusetts Bay, and usually practised on in the 
courts of law, shall still remain and be in full force 
until altered or repealed by the Legislature, such parts 
only excepted as are repugnant to the rights and 
liberties contained in this Constitution.” 


By this practical provision the new Commonwealth secured 
a body of laws with which the people were familiar, and 
made certain that there was to be as little interruption as 
possible in the orderly management of the affairs of the 
community, until the legislature, soon to meet under the 
constitution, could enact such further laws as the common 
good seemed to require. 

That relatively few laws were passed by the legislature in 
the early years following the adoption of the constitution 
may be explained, in part, by this interesting provision. 

It is worthy of notice that the pecuniary qualifications for 
the electors, required in the Provincial Charter of 1691, 
were adopted in the Constitution of 1780 with slight change. 

The constitution contained no provision for its specific 
amendment, but directed the General Court, in the year 
1795, to issue its precepts for convening the qualified voters, 
for the purpose of collecting their sentiments on the neces- 
sity or expediency of revising the constitution, and if it 
shall appear from the returns that two-thirds of the qualified 
voters throughout the State, present and voting, are in 
favor of such revision, then the General Court shall issue 
its precepts for the election of delegates to meet in a con- 
stitutional convention. 

On June 7, 1780, the members of the convention again 
assembled, and it appearing that the constitution was ap- 
proved by more than a two-thirds vote, the convention on 
June 16, 1780, declared the said form to be the “ Consti- 
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tution of Government established by and for the Inhabi- 
tants of the State of Massachusetts Bay.” The preamble 
to the constitution provided in terms that “It is a social 
compact, by which the whole people covenants with each 
citizen, and each citizen with the whole people, that all shall 
be governed by certain laws for the common good.” As 
John Quincy Adams pointed out in an address at Provi- 
dence, Rhode Island, in 1842, the words “ whole people ” 
in the first part of that sentence have not the same meaning 
as they have in the second. In the first part they mean 
that portion of the people capable of contracting for the 
whole and with the whole; in the second, they mean the 
sum total of human beings bound by and included in 
the compact. 

The census of 1781 shows that the population of Massa- 
chusetts was some 358,000 and that the polls ratable and 
non-ratable aggregated 79,000. This first constitution of 
1780 was ratified by substantially two-thirds of the 15,000 
persons who voted upon it. 

All the adult male inhabitants were entitled to vote on 
the question of the. adoption of the constitution. Their 
right to life and liberty was secured by its provisions, as 
well as to property, and the usual property qualifications of 
the electors were not required. It is an extraordinary fact 
that in spite of the grave importance of the question and 
the imperious necessity of some constitutional frame of 
government being adopted, only a small fraction of the 
voters voted in favor of the adoption of the constitution, 
the overwhelming majority either from indifference or 
uncertainty how to vote, did not exercise their right to 
vote, or voted against its adoption. 

One explanation of this small vote may be found in the 
fact that the plan adopted for the submission of the consti- 
tution to the people was entirely inadequate to give to all 
the voters the information necessary to enable them to 
become familiar with the provisions of that constitution, 
and to vote intelligently. 

The plan adopted under the vote of the convention of 
March 2, 1780, was to have 1,800 copies of the Form of 
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Government printed and sent to the selectmen of each town, 
with the request that they lay them before the inhabitants 
of their respective towns. Town meetings were called to 
take into consideration the proposed constitution. The 
method followed in some towns was to read the constitu- 
tion to the voters assembled in town meeting, then to 
appoint a committee to take into consideration the constitu- 


. tion and make inquiry of the inhabitants what objections 


they may have thereto, and their reasons for the same, and 
to report at an adjourned meeting. 

The convention, which had adjourned to await the action 
of the voters upon the constitution, reassembled on June 
7th, in Boston. Between that date and the 16th of June, 
1780, on which date the convention was dissolved, the 
returns were received and counted. The several articles in 
the Declaration of Rights and Frame of Government were 
read separately, and the following question put upon each 
article, viz.:—Is it your opinion that the people have 
accepted of this article? — which, upon every individual 
article, passed in the affirmative by a very great majority. 
It was then moved and seconded that — 


“The People of the State of Massachusetts Bay 
have accepted the Constitution as it stands in the 
printed form, submitted to their revision by the 
Resolves of 2nd March last.” 


Which, being put, passed in the affirmative by a very 
great majority. 

There were some mutterings of discontent among the 
people, not so much perhaps with the consiitution as with 
the plan and method of its ratification. I have an unpub- 
lished manuscript letter, signed by a committee of the town 
of Middleboro, which was sent to the selectmen of the town 
of Plymouth and also to other towns in Plymouth County, 
asking them to choose delegates to meet on the 25th of 
September, 1780, in convention, and to join “ with all their 
might in overthrowing said constitution or frame of govern- 
ment, as a huge monster whose uncouth and unhallowed 
strides may crush the people to a state of abject slavery ;” 
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and suggesting that “the only practical way to obtain our 
purpose is entirely to refuse to have any town meeting or 
do anything else in consequence of said frame of govern- 
ment.” The principal objections to the constitution were 
mainly that “ more than three-quarters of the voters in this 
state have never acted nor voted on the same at all,” and 
second, “ that from the time the printed copies were sent to 
the towns and they had their meetings, to the time of 
making returns, was insufficient for even one-quarter of the 
people to understand it by help of so few copies as could 
be got.” But the protests proved unavailing, the fall elec- 
tions were held as provided in the constitution, John Han- 
cock was elected governor, the legislature chosen and 
organized, and the new State government fully launched. 

Six years was to elapse after the inauguration of the new 
government before the first serious test of its strength and 
power, namely, Shay’s Rebellion, threatened its peaceful 
and continued existence. 

This crisis was safely passed. The year 1795 arrived, 
when the question of holding another convention to revise 
the constitution was to be submitted to the people, as pro- 
vided in the original instrument. John Adams was then 
Vice-President of the United States, and Samuel Adams, 
governor of Massachusetts. The proposition of holding a 
constitutional convention was submitted to the voters and 
defeated by a large majority, and it is evident that there 
was no real demand for any revision of the constitution. 

It is interesting to notice some of the original sources to 
which John Adams and the members of the Committee and 
the Convention of 1780 turned for suggestion and aid in 
the preparation of the instrument which has stood for more 
than a century, with few material changes, the test of time, 
and, to the apparent satisfaction of the great majority of the 
voters, has met the changing conditions of those changing 
years. The limits of time do not permit any extended ref- 
erence to those precedents to which certain articles in our 
constitution bear a striking similarity. 

The First Article in the Declaration of Rights is as 
follows : 
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“ All men are born free and equal and have certain 
natural, essential, and inalienable rights, among which 
may be reckoned the right of enjoying and defending 
their lives and liberties ; that of acquiring and possess- 
ing and protecting property; in fine, that of seeking 
and obtaining their safety and happiness.” 


This provision in substance followed the first section in 
the Virginia Bill of Rights, adopted by a convention com- 
posed of forty-five members at Williamsburg on the 12th 
of June, 1776. The Virginia Declaration declares : 


“ All men are by nature equally free and have inher- 
ent rights, of which, when they enter into a state of 
society, they cannot by any compact deprive or divest 
their posterity, namely, the enjoyment of life and lib- 
erty, with the means of acquiring and possessing 
property, and pursuing and obtaining happiness and 
safety.” 


The Declaration of Independence of 1776 issued from a com- 
mittee of which Mr. Adams was a member, and followed the 
Declaration of Rights of Virginia. ‘The form used by Mr. 
Jefferson in the Declaration of Independence is simpler and 
not less expressive — 


“We hold these truths to be self-evident, that all 
men are created equal; that they are endowed by their 
Creator with certain unalienable rights; that among 
these are life, liberty, and the pursuit of happiness.” 


The Pennsylvania Declaration of Rights, of 1776, 
declares — 


“All men are born equally free and independent and 
have certain natural, inherent, and inalienable rights, 
amongst which are the enjoying and defending life and 
liberty, acquiring, possessing, and protecting property, 
and pursuing and obtaining happiness and safety.” 
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The assertion of natural right embodied in these articles had 
a different meaning in the Virginia Declaration of Rights, 
drawn by George Mason, from that in the Massachusetts 
Declaration. At the April term held in the County of 
Worcester in 1783, the Supreme Judicial Court of Massa- 
chusetts, in the case of Commonwealth v. Nathaniel Jenni- 
son, in which the defendant was indicted for an assault upon 
one Quock Walker, and the justification offered being that 
* Quock is a slave,” Cushing, C.J., speaking for the whole 
Court, who appear by the record to have been present at 
that term, and consisting of the Chief Justice and Justices 
Sargent, Sewall, and Sumner, instructed the jury that — 


“ Qur constitution of government, by which the peo- 
ple of this Commonwealth have solemnly bound them- 
selves, sets out with declaring that all men are born 
free and equal, and that every subject is entitled to lib- 
erty, and to have it guarded by the laws, as well as life 
and property, and in short, is totally repugnant to the 
idea of being born slaves. This being the case, I think 
the idea of slavery is inconsistent with our own con- 
duct and constitution.” 


Judge Gray, in a communication to the Massachusetts His- 
torical Society, at the April meeting in 1874, says: 


“The reasonable conclusion seems to be that the doc- 
trine that slavery was abolished in this Commonwealth 
by the Declaration of Rights was declared in 1781 by 
the three associate justices in the absence of the Chief 
Justice, upon the trial of the civil action brought by 
Jennison against the Caldwells, but not being uni- 
versally assented to throughout the state, the indict- 
ment of Jennison was brought to trial in 1783 before 
the whole court, and the same doctrine being then dis- 
tinctly affirmed by the chief justice, and the jury 
instructed accordingly, was thereby conclusively estab- 
lished as the law of the commonwealth.” 
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In the first census of the United States, taken in 1790, no 
slaves are set down to Massachusetts. 

It is worthy of notice that the Constitution of 1780 gave 
the right of suffrage to every male person twenty-one years 
of age and having a certain amount of property, and omitted 
the words “ being free” and “excepting negroes, indians, 
and mulattoes,” which had been inserted in the constitution 
rejected by the people in 1778, and that the chief justice 
and the associate justices had all been members of the con- 
vention which framed the constitution in 1780. 

In the Twelfth Article of the Declaration of Rights is 
found this fine sentence — 


“And no subject shall be arrested, imprisoned, 
despoiled or deprived of his property, immunities or 
privileges, put out of the protection of the law, exiled 
or deprived of his life, liberty or estate, but by the 
judgment of his peers or the law of the land,” 


which resembles in some respects the provision found in 
the Body of Liberties, the first code of laws established 
in New England, and the first Declaration of Rights, which 
was composed by Nathaniel Ward of Ipswich, author of the 
“Simple Cobbler of Agawam,” and adopted by the Colony of 
Massachusetts in 1641, — 


“No man’s life shall be taken away, no man’s honour 
or good name shall be stayned, no man’s person shall 
be arrested, restrayned, banished, dismembered, nor 
any ways punished; no man shall be deprived of his 
wife and children, no man’s goods or estate shall be 
taken away from him, nor any way indammaged under 
color of law.” 


The true prototype of this provision is found in the 
Thirty-ninth Article of Magna Carta, wrested from a reluc- 
tant Crown at Runny-mede in June, 1215, which lies at the 
foundation of English liberty — 








18 


“No freeman shall be taken or imprisoned or 
disseized or exiled, or in any way destroyed, nor will 
we go upon him, nor send upon him, except by the 
lawful judgment of his peers or by the law of the 
land.” 


So in the Eleventh Article of the Declaration of Rights is 
found the sentence which reads — 


“He ought to obtain right and justice freely and 
without being obliged to purchase it; completely 
and without any denial; promptly and without delay ; 
conformably to the law.” 


But is it more clearly or simply or better stated there than 
in the Fortieth Article of Magna Carta — 


“To no one will we sell, to no one will we refuse or 
delay, right or justice.” 


So much for the Declaration of Rights. Now a brief 
word upon the frame of government. John Adams said, 
referring to the care and attention given to perfecting the 
constitution — 


“There never was an example of such precautions 
as are taken by this wise and jealous people in the 
formation of their government. None was ever made 
so perfectly upon the principle of the people’s rights 
and equality. It is Locke, Sidney, and Rousseau and 
DeMably reduced to practice, in the first instance.” 


The one fundamental conception which lies at the basis 
of the constitution is that of representative government, — 
“the great contribution of the English-speaking race to the 
science of government.” Upon that basic principle, which 
as yet has been unimpaired, has been built the glory and 
prosperity of this Commonwealth. The frame of govern- 
ment to carry into effect that principle, as defined in the con- 
stitution, provides the Executive, Legislative, and Judicial 
Departments. The changes of a hundred years have been 
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changes merely in details and not in principles. Agreeably 
to that great article in the Declaration, the legislative 
department has never exercised the executive and judicial 
powers, or either of them; the executive has never exer- 
cised the legislative or judicial powers, or either of them ; 
and the judicial has never exercised the legislative and 
executive powers, or either of them. And the great end 
which the founders of the constitution sought to secure 
beyond possibility of change has been attained with a pre- 
cision and a completeness which challenge the admiration 
of every student of Massachusetts history, for the end 
sought was that the government thus established may ever 
be “a government of laws and not of men,” and an impar- 
tial interpretation of the constitution and laws has been 
secured by “judges as free, impartial, and independent as 
the lot of humanity will admit.” 

Forty years had passed from the adoption of the constitu- 
tion in 1780 without amendment or change in any of its 
provisions. Before 1820 a demand for amendments in cer- 
tain important particulars had expressed itself in the public 
press and in public meetings. There appeared to be wide- 
spread dissatisfaction with the Third Article in the Declara- 
tion of Rights, relating to the support of public worship. 
The decision of the Courts enforcing liability upon the 
individual for the support of religious denominations in the 
municipality where he resided, imposed what seemed to 
many, onerous burdens. The excessive number of repre- 
sentatives, due in part to the system of town representation, 
had tended to make legislation difficult and unsatisfactory, 
and there was a growing belief that under the form of 
representation adopted, the will of a majority of the voters 
could not be enacted into law. The establishment of Maine 
as a state, which took away from Massachusetts one-fourth 
of its population and more than three-fourths of its area, 
furnished the occasion, as it emphasized the need, of a 
revision. 

In 1820 the legislature passed an act submitting to the 
people the question of a revision of the constitution, and 
even then it appeared that not one-fourth of the qualified 
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voters expressed any opinion as to the desirability of the 
change. Of a total vote of 18,349 there were 6,593 
against a revision. More than three-fourths of the qualified 
voters of the State were either opposed or indifferent to 
such revision. 

In October the delegates to the Constitutional Convention 
of 1820 were elected, and the convention assembled at the 
State House in the Representatives Chamber on the 16th of 
November. 

When the convention assembled William Phillips, the 
lieutenant governor and a delegate for the town of Boston, 
called the House to order and, upon the declination of John 
Adams of his appointment as president, Isaac Parker, then 
Chief Justice of the Supreme Judicial Court and a delegate 
from Boston, was elected as president of the convention. 

Daniel Webster, Lemuel Shaw, and Josiah Quincy were 
among the delegates from Boston. Newburyport sent 
Samuel S. Wilde, a justice of the Supreme Court of Massa- 
chusetts, and Salem sent Joseph Story, a justice of the 
Supreme Court of the United States. From Dorchester 
came Perez Morton, then Attorney General, and whose term 
of service in that position extended from 1810 to 1832, and 
from Worcester Levi Lincoln, later governor of the Com- 
monwealth, not to mention others, delegates from the va- 
rious towns, whose position and attainments entitled them to 
the confidence of their communities. 

It was a graceful compliment that the convention paid 
by a vote of three hundred and thirty-five out of the total 
votes of three hundred and fifty-three, in electing John 
Adams to preside over its deliberations as president of 
the convention. Forty years before he had drafted the 
constitution which this convention was to revise, he had 
seen the state, in whose early foundation he had been so 
important an agent, become a prosperous commonwealth, 
and the Republic which he had helped to found expand from 
thirteen original States to twenty-three; he had served his 
country in the first eight years of its constitutional history 
as its Vice-President and in the next four years as its Presi- 
dent, and as the resolution of the convention said —“ had 
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for more than half a century devoted the great powers of 
his mind and his profound wisdom and learning to the ser- 
vice of his country and of mankind.” But Mr. Adams was in 
the eighty-sixth year of his age and his forces, as he stated 
in his declination, were too far exhausted to perform the 
arduous duties of the high office assigned to him. But his 
election, as he wrote the convention, he esteemed “as the 
purest and fairest honor of his life; an election by the free 
suffrages of so able a representation of the fortunes and 
talents, the experience and wisdom, the authority, the vir- 
tues and the piety of the ancient and renowned State of 
Massachusetts.” It was a high and deserved encomium ; 
the Convention of 1820 was a worthy successor of the con- 
vention which framed the constitution forty years before. 

The limits of this address do not permit me to consider 
the details of its deliberations or those discussions of vari- 
ous matters submitted to it, which are set forth at length in 
its Journal of Debates and Proceedings. It is sufficient 
for my purpose to call attention briefly to the results of 
the convention and the bearing of the amendments, proposed 
by the convention, upon the Constitution of 1780. 

On the 9th of January, 1821, less than two months after 
the convention had assembled, it adjourned, without day, 
and submitted fourteen proposed amendments to be voted 
upon by the inhabitants qualified to vote for senators or 
representatives, on the second Monday of April, 1821. 

The first amendment proposed was an attempt to meet 
the objections to the Third Article of the Declaration of 
Rights, and provided that — 


“The power and duty of the Legislature to require 
provision to be made for the institution of public 
worship of God and for the support and maintenance 
of public teachers, should not be confined to Protestant 
teachers, but shall extend and be applied equally to 
the public Christian teachers of piety, religion, and 
morality,” 


and annulled that clause which under the Third Article 
invested the legislature with authority to enjoin on all the 
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subjects of the Commonwealth an attendance on the instruc- 
tions of the public worship. The same amendment further 
proposed an amendment to the Declaration of Rights to 
provide that persons on trial for crimes might be heard by 
themselves and their counsel, instead of the provision of the 
Twelfth Article of the Bill of Rights, which permitted a 
defendant to be fully heard in his defence by himself or his 
counsel, at his election; and also took from public prose- 
cutors the common law right to arraign, on their own 
authority, any citizen for misdemeanors or crimes, without 
the intervention of the grand jury. And yet that amend- 
ment, which seems so entirely fair and reasonable to-day, 
was defeated by nearly a two-thirds vote — 11,065 yeas to 
19,047 nays, being the largest vote which was cast against 
any article except the article with its elaborate provisions 
relating to the elections of representatives and fixing the 
number of senators, and the article confirming the rights 
and privileges of the Fellows of Harvard College with the 
further provision that in the election of ministers of churches 
to be members of the Board of Overseers, they should not 
hereafter be confined to ministers of any particular denomi- 
nation of Christians. 

It was significant of the strong feeling at the time against 
any change in the Third Article, that at the dinner follow- 
ing Mr. Webster’s great oration at Plymouth on December 
22, 1820, the toast which was received with the greatest 
approbation was — 


“Our Forefathers’ Creed. Law, Liberty, and Relig- 
ion — if their descendants would preserve the two first, 
let them not expunge the Third Article.” 


As already stated, public sentiment grew more liberal, 
and thirteen years later, in 1833, the Third Article was 
“expunged” by the Eleventh Amendment. 

The articles providing for the alteration of the political 
year from the last Wednesday in May to the first Wednes- 
day in January ; the article for fixing the number of sena- 
tors and amending the representative system; the article 
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providing for the removal of justices of the peace by the 
governor and taking away the authority of the governor 
and legislature to require the opinion of the justices of the 
Supreme Court on important questions of law and solemn 
occasions, and the article relating to Harvard College, were 
also defeated by the people. 

The articles adopted are the first nine amendments of the 
constitution and made no change in the Declaration or in the 
fundamentals of the frame of government. The Ninth Arti- 
cle of Amendment was important, as it added a new pro- 
vision to the constitution, permitting subsequent amend- 
ments, by the action of two successive legislatures, with a 
majority of the Senate and two-thirds of the House of Rep- 
resentatives in favor, and the approval of a majority of the 
voters of the Commonwealth, present and voting. The adop- 
tion of this article later raised the questions whether this 
method of amendment was exclusive in its character or 
merely ancillary, and whether, as a result of its adoption, 
the action of subsequent constitutional conventions would 
be invalid. 

In 1833 the opinion of the justices of the Supreme Judi- 
cial Court (6 Cushing, 573) was asked by the House of 
Representatives on the two questions submitted to them, 
namely : 


First: “ Whether, if the Legislature should submit 
to the people to vote upon the expediency of having a 
convention of delegates of the people for the pur- 
pose of revising or altering the constitution of the 
commonwealth in any specific part of the same, and a 
majority of the people voting thereon should decide in 
favor thereof, could such convention holden in pur- 
suance thereof, act upon and propose to the people 
amendments in other parts of the constitution, not so 
specified.” 


And the justices answered that — 


“ Considering the Constitution has vested no author- 
ity in the Legislature, in its ordinary action, to pro- 
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vide by law for submitting to the people the expediency 
of calling a convention of delegates for the purpose of 
revising or altering the constitution of the Common- 
wealth, it is difficult to give an opinion upon the ques- 
tion of what would be the power if such a convention 
was called.” . . . “And upon the general princi- 
ples governing the delegation of power and authority, 
they would have no right in such vote to act upon and 
propose amendments in other parts of the constitution 
not so specified.” 


The second question was — 


Can any specific and particular amendment or amend- 
ments to the constitution be made in any other manner 
than that prescribed in the Ninth Article of the Amend- 
ments, adopted in 1820?” 


The justices answered this question — 


“Under and pursuant to the existing Constitution, 
there is no authority given by any reasonable construc- 
tion or necessary implication by which any specific and 
particular amendment or amendments of the Constitu- 
tion can be made in any other manner than that pre- 
scribed in the Ninth Article of the Amendments adopted 
in 1820.” 


It was assumed in the opinion, that the opinion requested 
applies to the existing constitutions and laws of the Com- 
monwealth and the rights and powers derived from and 
under them, and did not depend upon the natural right of 
the people in cases of great emergency, or upon the obvious 
failure of their existing constitution to accomplish the 
objects for which it was designed, to provide for the amend- 
ment and alteration of their fundamental laws. 

The Supreme Court of Rhode Island, in the opinion of 
the justices, 14 R.I. 649, to whom was submitted the ques- 
tion as to the constitutionality of a revision of the constitu- 
tion by a constitutional convention, held that “The consti- 
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tution of the State of Rhode Island can be lawfully amended 
or changed only in the mode which itself prescribes.” This 
opinion of the justices was cited with approval by that 
Court in 1905, as reported in 27 R.I. 401-405, the Court 
saying, — 


“It is difficult to imagine a reason for selecting one 
method out of several public ones, if all the others 
were still to remain legal and available.” 


In the cases of Luther v. Borden, decided by the Supreme 
Court of the United States and reported in 7 Howard, 
page 1, known as the Dorr Rebellion cases, the Court say : 


“No one, we believe, has ever doubted the proposi- 
tion that according to the institutions of this country 
the sovereignty in every state resides in the people of 
the state and that they may alter and change their form 
of government at pleasure. But whether they have 
changed it or not, by abolishing an old government 
and establishing a new one in its place, is a question 
to be settled by the political power. And when that 
power has decided, the courts are bound to take notice 
of its decision and to follow it.” 


It is significant that the convention assembled to revise the 
constitution in 1853, out of an excess of caution perhaps, 
sought to provide in two distinct ways for future constitu- 
tional conventions. First: For a convention to be held 
every twenty years, provided that the qualified voters in 
said elections shall so vote, and made it the duty of the 
legislature to submit the question to the people in 1873, 
and every twenty years thereafter. Second: That when- 
ever towns or cities, containing not less than one-third of 
the qualified voters, shall in any meeting for the election 
of State officers, request that a convention shall be called 
to revise the constitution, it shall be the duty of the legis- 
lature to call such a convention, subject only to the proviso 
that nothing shall be understood to impair the power of the 
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legislature to take action for calling such convention with- 
out request. And the reason given by the committee in 
their address to the people of the Commonwealth, submit- 
ting the revised constitution, was that in view of the fact 
that it has been contended that the operation and effect of 
the specific provisions for amendments have been such as 
to render doubtful the right of the people to alter, in other 
ways, their frame of government, that, therefore, they have 
thought it wise “ to introduce additional provisions to enable 
the people, without controversy, to hold political conven- 
tions that shall not be subject to or restricted by any pre- 
vious or subsequent act of the Legislature.” The fact that 
the people thought it neither wise nor expedient to revise 
the constitution in 1853, left the constitution unchanged in 
this particular. 

But the weight of opinion to-day seems to be that the 
legislature may properly submit to the people the question 
of holding a convention to revise the constitution, and if 
the voters elect to hold such a convention the amendments 
proposed by that convention, if ratified by the people, 
become a part of the fundamental constitution, in the 
absence of any provisions of the constitution prohibiting 
such a method of amendment, and that such provisions 
for the amendment of the constitution as are found in the 
Ninth Amendment, are not to be regarded as exclusive, but 
merely ancillary. 

The constitutional convention held in 1853 accomplished 
little except the publication of three bulky volumes of the 
debates and proceedings, much of which is to-day neither 
of interest nor important, for the new and revised consti- 
tution was rejected entirely by the voters, and none of the 
seven separate amendments proposed were adopted. Such 
of the proposed changes in the constitution, then defeated, 
which had substantial merit and for which there was real 
demand, have since been ratified and approved in the orderly 
and well-guarded way defined in the Ninth Amendment. 

It may be recalled in this connection that among the con- 
tributing causes which defeated this new constitution and 
its proposed amendments, was the proposed change in the 
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tenure of office of the judges of the Supreme Judicial Court 
who, under the Declaration of Rights, “ hold their offices as 
long as they behave themselves well.” Under the proposed 
constitution it was provided that the justices of the Supreme 
Judicial Court and of the Court of Common Pleas, hereafter 
appointed, shall hold their offices for the term of ten years. 

This change proposed by the convention in the tenure of 
office of the judges, which was largely responsible for the 
defeat of the revised constitution, has never had any strong 
support since that date. 

Thirty-four amendments to the frame of government have 
been adopted since 1820. One amendment, the Twenty- 
third, ratified in 1859, was annulled by the Twenty-sixth 
Amendment, ratified in 1863. Of the remaining thirty-two, 
none have in any material way affected the underlying prin- 
ciples and plan of government before stated. They affect 
merely the details of administration, in no ways material to 
the original conception. The property qualification of the 
electors was repealed by the amendments of 1820. The 
requirement of payment of a poll tax, imposed by that 
amendment, was repealed in 1891 by the Twenty-third 
Amendment, but the great principle of representative gov- 
ernment has been unaffected. It is one of the significant 
facts that an electorate, enlarged by the repeal of all property 
qualifications, has voluntarily reduced its numbers and 
limited its increase by the adoption of the educational quali- 
fications found in the Twentieth Amendment. 

The only change in the Bill of Rights, from its adoption 
in 1780 to the present time, has been the change referred to 
in the Third Article of the Declaration, relating to the main- 
tenance and support of public worship. 

The fact that this clear statement of the fundamental 
rights of the people, made one hundred and thirty-six years 
ago, has remained unchanged until the present time, is a 
high tribute to the wisdom of its framers and is a per- 
suasive argument that the people of this great Common- 
wealth believe no further or fuller statement of their rights 
and liberties to be necessary or desirable. 

I have prepared a table showing the votes for and against 
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each of the articles of amendment to the constitution from 
the beginning which were adopted. I do not propose to 
burden you with reading this table, but shall ask your con- 
sideration of some conclusions which may be drawn from 
the number of votes given upon these several amendments. 

No amendment has ever received the approval of a major- 
ity of the qualified voters of the Commonwealth. The popu- 
lation of 1820 was 523,287; the qualified voters were more 
than 70,000; the largest vote in favor of any of the fourteen 
amendments submitted was 22,726. Less than a third of 
the qualified voters voted in favor of any change in the con- 
stitution. One amendment was adopted in 1820 by an 
affirmative vote of 14,368 and a majority of sixty-two only 
in its favor. On another amendment 14,174 voters voted 
in the affirmative and it was adopted by a majority of only 
six hundred and twenty-seven votes. Or, to state it dif- 
ferently, four-fifths of the voters of Massachusetts were 
either opposed or indifferent to the adoption of these amend- 
ments relating to the establishment of city government and 
to the appointment of notaries. 

Subsequent to the adoption of the first nine articles of 
amendment in 1820, in the forty years to and including 
1860, sixteen articles of amendment were adopted. The 
population in those years increased from 523,000 to 1,231,- 
000 and the voters from 70,000 to 240,000. The largest 
number of votes in favor of any of these amendments was 
that on the Twelfth Amendment of 34,719, or less than 
half of the then qualified voters. While in 1860 two 
amendments were adopted by a vote in favor of 4,422 for 
the Twenty-fourth Article and 4,103 for the Twenty-fifth, 
out of a population of more than 1,231,000. 

In the forty years from 1860 to 1900, eleven amendments 
were adopted, with popular votes in their favor varying 
from 10,035 in favor of the Twenty-sixth Article of Amend- 
ment, adopted in 1863, to 152,688 cast in 1891, in favor of 
the Thirty-third Article. But the population in 1863 was 
1,252,500 and the registered voters were 246,182. Or 
practically only one voter out of every twenty-four of 
the qualified voters voted for an amendment annulling an 
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amendment passed only four years before, while in 1891 
the vote in favor of the Thirty-third Amendment was only 
one out of five of the registered voters of Massachusetts. 
Since 1900 the largest vote in favor of any amendment was 
on the Forty-third Amendment, passed in 1915, permitting 
the General Court to authorize the Commonwealth to take 
and sell land for the purpose of relieving congestion and 
providing homes for citizens. That amendment was 
adopted by a vote of a little more than a third of the voters 
who had taken the trouble to register. 

The obvious inferences from these facts are, first — that 
the overwhelming majority of the voters are indifferent or 
opposed to changes in the constitution, and second, — that 
the regular and prescribed method of amendment, which 
has served for nearly a hundred years, has permitted all 
those changes which in the opinion of two successive legis- 
latures and of the voters who exercised their right to vote, 
were necessary or expedient. 

The holding of a constitutional convention in 1820 was 
abundantly justified by the fact that there was then no 
provision for a change in the fundamental law of Massa- 
chusetts, other than by a convention. There was force in 
the argument that a convention was necessary in 1853, 
because under the operation of the then existing system of 
town representation, a majority of the voters of the State 
were not adequately represented in the legislature. Even 
under the system proposed by that convention, it was calcu- 
lated that one-half of the people could secure a majority of 
more than a hundred members in the General Court. But 
that condition which the convention of 1853 found, was 
remedied by the amendments adopted in 1857, under which 
the number of representatives and senators was limited 
and apportioned to the several counties and districts equally, 
and nearly as may be, according to their relative number 
of legal voters. 

In the clear light of history then, the considerations 
which compelled, or seemed to require, the constitutional 
conventions of the past, have disappeared, and the reasons 
for those conventions are no longer persuasive. The argu- 
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ment in favor of the future convention must be based upon 
the assertion that the existing provision for amendment of 
the constitution is entirely inadequate, and that the require- 
ments which the men who amended the constitution in 
1820 thought wise and necessary, are now burdensome and 
unreasonable. 

It is no part of my duty nor is it my purpose to enter 
into an argument upon the expediency or necessity of 
another constitutional convention, but in preparing this 
review of the constitution and its amendments, of the causes 
which contributed to it, and of the action of the people by 
which the constitution and its amendments became the fun- 
damental law of the land, some evidence is presented and 
some inferences may be drawn, which perhaps will assist 
in arriving at a just conclusion as to that expediency or 
necessity. 

We are told by eloquent orators, on successive anniversa- 
ries, that under the constitution of Massachusetts and its 
orderly amendments her population and wealth have mar- 
vellously increased in the last century, that education and 
charity had been liberally fostered and encouraged, that 
science and the arts have developed as in no preceding 
century in the world’s history, that the protection and care 
which the Commonwealth extends to the weak and the help- 
less has no parallel in any other state in the Union, that 
under her wise and humane laws the safety, happiness, and 
prosperity of her people have been secured to an extent 
elsewhere unknown, and that proud of her past, and confi- 
dent in her present, she hopefully faces the future. I 
assume that these propositions might be supported by a wealth 
of illustration, and are well founded. What changes in the 
constitution those in favor of the proposed convention hope 
to accomplish, which cannot be secured under existing pro- 
visions, have not been publicly and formally stated. 

I have seen a list of amendments, over sixty in number, 
which one association suggests as worthy of consideration. 
It is still true, as Mr. Webster said in the convention of 
1820, that it is “a natural course and conformable to 
analogy and precedent in some degree, that every propo- 
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sition for amendment should originate in the legislature 
under certain guards, and he sent out to the people.” The 
well-guarded procedure required by the Ninth Amendment 
secures that full deliberation, in two successive years, which 
the constitutional convention of 1820 regarded as impera- 
tive in order to justify any change in the fundamental law, 
and the people are entitled not only to the vote, but also to 
the judgment of their representatives. 

In these days of complications and excitements, those 
who suggest that we turn from that method which has 
served the needs of the people in all the changes which the 
century has brought, must take the responsibility of estab- 
lishing the proposition that thereby the safety and happiness 
and prosperity of the people of Massachusetts can be better 
secured and conserved. 


APPENDIX. 


SCHEDULE OF VOTES CAST FOR AND AGAINST THE 
AMENDMENTS TO THE STATE CONSTITUTION. 


Yeas. Nays. 
Article 1. Ratified April 1, 1821.......... 17,949 10,707 
66 2. “ st GB © entsees -+- 14,368 14,306 
66 3. “s 6 6 SF Jcceencens 18,702 10,150 
6 4. os eo 6 H lccetecese 14,174 13,517 
6 5. ae sc 6 @ Lcceews coe 22,726 6,444 
6 6. és 6 6 FH Lccccccese 17,552 9,244 
os 7. “ so 6H fh csesesce . 13,782 12,480 
sh 8. 6 6 oS ® uneneese -. 18,848 8,412 
6 9 os oe Me & ij teeene --- 16,325 11,671 


+ 2. “© May 11, 1831.......... 19,434 6,277 
* 3, 6 Mow. 11, 3068 s0c00ce000 SReee 3,272 
“s s Bor. 16, Webs cccssccee. Oe 11,754 
< 8618. «April 6, 1840.......... 24,884 4,912 
“e 614. ‘6 May 23, 1855.......06. 14,862 5,124 
“. 2 6 eS 0 © cesguewiwn 17,094 2,762 
< 8616. “6 6 8 WH Lo esasceese Mayen 4,950 
*e FW. se e 6 © 7 £ccesssee Ee 5,210 
< 618. $e ‘+ 6 © Japeweems - 17,581 2,541 
+ os «6 PS eenaeew 13,880 5,724 
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SCHEDULE OF VOTES CAST. — Continued. 


Yeas. Nays. 

Article 20. Ratified May 1, 1857 23,833 13,746 
21. = « 6 31,277 6,282 
22. “ 666 32,971 4,342 
23. May 9, 1859 20,753 15,129 
24. é‘ May 17, 1860.......... 4,422 1,203 
25. - = = 4,103 1,531 
26. ‘ April 1863 10,035 6,082 
27. Nov. 1877 23,839 6,505 
28. Nov. 1881 30,245 20,184 
Nov. 1885 43,598 8,673 

30. Nov. 1890 97,177 44,686 
31. &6 “ 100,109 27,021 
32. Nov. 1891 144,931 53,554 
33. ' 6 152,688 29,590 
34. ‘ Nov. 141,321 68,045 
Nov. 80,855 

36. Nov. 34,741 
37. Nov. 35,989 
38. Nov. 107,924 
39. ‘ 66 98,546 
40. 85,689 
41. 200,819 70,923 
oo = A. . By BRS ec ctcaccca 206,689 77,767 
43. 284,568 5148 
44, 269,871 97,856 


wv + 


- ~ 


~ 


"WO wa KF OOH DD 


PHS s 


~~ 


~~ 


SHOR CHK TNA 


The votes cast for and against the first nine amendments to the 
State Constitution are found in the ‘‘ Journal of Debates and Pro- 
ceedings in the Convention of Delegates chosen to revise the 
Constitution of Massachusetts, begun and holden at Boston, 
November 15, 1820, and continued by adjournment to January 9, 
1821. Reported for the Boston Daily Advertiser, New Edition, 
Revised and Corrected, Boston; Published at the office of The 
Daily Advertiser, 1853.” 

The votes cast for and against the subsequent amendments are 
furnished by the Secretary of the Commonwealth. 














